i Office of the Commissioner,

Fdr siewdl, gHareg Y

M— Central GST, Appeal Commissionerate- Ahmedabad
ST Yo, oG 7T, SFEarS! EHaG 3¢o0dy,
CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
B 079-26305065 Eatherar - 079 - 26305136 ;

A MARKET

% s 9wl File No: V2(3D)951NorthIAppealsIZM9-2[y Hi3o
@ afiel e W& ¢ Order-In-Appeal No. AHM-EXCUS-002-APP-130 -2019-20
fo=ite Date :25-02-2020 STRT &= &I GRI@  Date of |ssue®320312073

At arffreter FAR, SMYT (rfier) G R
Passed by Shri Akhilesh Kumar Commissioner (Appeals)

T Arising out of Order-in-Original No. 12/Ref/ll/19-20 Dated 19/09/2019 Issued by

Deputy Commissioner , Central GST, Div-lll , Ahmedabad North.

e ardYerarat @1 <M 99 uar
Name & Address of The Appellants

M/s Aculife Healthcare Pvt. Ltd
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I, Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) ﬁmﬁzﬁwfﬁr@fﬂgmq&wﬁﬁﬁﬁaw-www%ﬁﬁﬁwﬁa@rwquqw
%ﬁ%@aﬁmﬁﬁwﬂmﬁﬁmﬁﬂﬁwmmﬁﬁﬂ%ﬁ%l

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any

country or territory outside India.

aﬁwmwmﬁmvma%m(ﬁwmwgﬁﬁofﬁuﬁﬁﬁﬂnﬁmwm

2

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) e geuraT Yoo R, 1944 BT ART 35— wdl /353 @ afifa—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Gﬂﬁiﬁﬁaﬁqﬁ%@‘dz{1}$ﬁwa@ﬂwzﬁmﬁmﬁam.a@ﬁ%mﬂﬁﬁvﬂmgﬁﬁ.fﬁr—cﬁuw
W@Wa@?ﬁﬂm@ﬁ?ﬁwﬁ@twﬁ'qﬁ%mmﬁ%ﬂaﬁmﬁﬁw #Hforer, agaTell
sTa=T, TRl HgHAGErg, e 380016

To .the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominaté public sector bank of

the place where the bench of the Tribunal is situated

(3) ch’:gwanéwifaﬁ@aﬁ%ﬁﬁw@mﬁm%ﬁqﬁﬁ&aamﬁmﬁmmwmmﬁ
%mmwﬁ%qwaw%ﬁﬁgqﬁ%%mqﬁmﬂﬁwﬁa%%mawﬁw ardieiy =IRNRHIT H U 3l

a1 el TREHR BT U S femar Sl €|

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-1 item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This appeal has been filed by M/s Aculife Healthcare Pvt Ltd, Village
Sachana, Taluka Viramgam, Dist. Ahmedabad [hereinafter referred to as
“appellant”] against  Order-in-Original No.12/Ref/I1/2019-20  dated
19.09.2019 [hereinafter referred to as “impugned order”] passed by the
Deputy Commissioner, 'CGST, Division-I1II, Ahmedabad North [hereinafter

referred to as “adjudicating authority”].

2 Facts of the case, in brief, are that the appellant had filed a refund
claim for an amount of Rs.73,025/- on 28.06.2019 with the department in
respect of CVD and SAD paid by them on imported goods. They had imported
duty free inputs under Advance License Scheme for supply of the resultant
products for export out of India. Due to pending export remittance in respect
of goods exported against inputs imported under Advance License, they were
required to pay applicable Customs Duty amounting to which included
payment of CVD and SAD totaling to Rs.73,025/-. As per centention of the
appellant, they were eligible for Cenvat credit of the said CVD and SAD
amount paid by them and it was not feasible to avail and utilize such Cenvat
Credit in GST regime, they filed the refund claim in question under Section
11B of the Central Excise Act, 1944 and Section 142(3) of the CGST Act,
2017. The adjudicating authority, vide impugned, has rejected the said refund
claim on the grounds that the refund claim does not fulfill the conditions of
Section 142 (3) and Section 142 (6) of the CGST Act. Further, the case does

not fall under any of the categories for claiming refund under the Central

Excise Act/Rule.

3. Being aggrieved with the impugned order, the appellant has filed the

instant appeal on the grounds that:

As per provisions of the Rule 2 and Rule 3 of the Cenvat Credit Rules,
2004, Cenvat Credit of CVD & SAD is admissible; that however, due to
implementation of GST w.e.f 01.07.2017 and the Customs Duty was
paid on 15.10.2018, they could not take such Cenvat Credit and were

left with no other option but to ask the cash refund of CVD & SAD
under Section 142 of the CGST Act.

Section 11 B (2) clearly provides for refund of credit of duty on
excisable goods used as inputs in accordance with the Rules made, or
any notification issued under the Act.

Section 54 of the CGTST Act, 2017, referred by the adjudicating
authority is not applicable to the instant case as the saideectiqn deals
with the refund of IGST, CGST, SGST in the GST regime; that in the
instant case, the refund is sought for the CVD & SAD, which was paid
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e The adjudicating authority has failed to appreciate the provisions of
Section 142(3) and 142(6) in its right spirit; that in the present case,
application is for refund of Cenvat Credit of CVD & SAD paid under
existing law and the same is initiated after the appointed date and so
the claim is required to be sanctioned and paid in terms of Section
142(3) and 142 (6) of the CGST Act, 2017.

= The Commissioner (Appeals), Surat has decided identical matter in

favour of assessee.

4. Personal Hearing in the matter was held on 12.02.2020. Shri M.A.Patel,
Authorized Representative of the appellant, appeared and reiterated the
submissions made in Appeal Memorandum. He also submitted a write-up

during hearing for consideration.

5 I have carefully gone through the facts of the case and submissions
made by the appellant in the Appeal Memorandum and oral submissions made
at the time of Personal Hearing. It is observed that the issue to be decided in
the matter is as to whether the appellant is eligible for refund of CVD and SAD
paid for the goods imported under of Advance License for which no
re smittance was received in terms of the Customs Act, 1962 under Section

142(3) and (6) of the CGST Act, 2017.

6. It is observed thf.at the appellant had imported duty free inputs under
Advance Licenses for using in their resultant products for export. It is further
observed that due to pending export remittance in respect of goods exported
against inputs imported under Advance License, they paid Customs Duty, CVD
and SAD towards such inputs imported. It is the contention of the appellant
that the amount of Rs.73,025/- paid towards CVD and SAD is eligible to them

as Cenvat Credit under the erstwhile Cenvat Credil; Rules, but due to

introduction of GST w.e.f 01.07.2017, they could not avail the said amount as

Cenvat Credit and the only option left out is to file a refund claim under the

provisions of Section 142 of CGST Act, 2017.

7 I find that the provisions of Section 142(3) and 142(6) (a) of the CGST
Act, 2017 deals with the refund relating to Cenvat Credit, duty, interest under

the existing law. They are reproduced below:

» Section 142(3) of the CGST Act, 2017:

(3) Every claim for refund filed by any person before, on or after the
appointed day, for refund of any amount of CENVAT credit, duty, tax, interest
or any other amount paid under the existing law, shall be disposed of in
accordance with the provisions of existing law and any amount eventually
accruing to him shall be paid in cash, notwithstanding anything to the-contrary
contained under the provisions of existing law other than the provisions of
sub-section (2) of section 11B of the Central Excise Act,'1944 (1 of 1944) :
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Provided that where any claim for refund of CENVAT credit is fully or. partially
rejected, the amount so rejected shall lapse :

Provided further that no refund shall be allowed of any amount of CENVAT
credit where the balance of the said amount as on the appointed day has been
carried forward under this Act.

> Section 142(6) (a) of the CGST Act, 2017:

(6) (a) every proceeding of appeal, review or reference relating to a claim for
CENVAT credit Initiated whether before, on or after the appointed day under
the existing law shall be disposed of in accordance with the provisions of
existing law, and any amount of credit found to be admissible to the claimant
shall be refunded to him in cash, notwithstanding anything to the contrary
contained under the provisions of existing law other than the provisions of
sub-section (2) of section 11B of the Central Excise Act, 1944 and the amount
rejected, if any, shall not be admissible as input tax credit under this Act:

9. In the instant case, I find that the appellant has filed the refund claim
in respect of CVD & SAD paid against import of items under the Advance

License Scheme, as they could not avail the Cenvat credit of such payment.
Section 142 (3) ibid states that in case of refund of any amount of CENVAT

credit, duty, tax, interest or'anv other amount paid under the existing law

paid under the existing law, filed before, on or after 01.07.2017, shall be
disposed of in accordance with the provisions of existing law and any amount
eventually accruing to him shall be paid in cash, notwithstanding anything to
the contrary contained under the proyisions of existing law other than the
provisions of sub-section (2) of section 11B of the CEA. I find that the amount
of Rs. 73,025/~ paid towards CVD & SAD, while import of materials, is not a
duty prescribed under existing law i.e. under Central Excise Act. Hence,
provisions of Section 142 ibid is not applicable in the instant case and
accordingly, refund in terms of Section 142 ibid does not arise in the case.
The-appellant has further contended that they were eligible to take Cenvat
Credit of the said amount, if they paid the said amount before implementation
of GST with effect from 01.07.2017 and in the present situation, they could
not take any credit of such dﬁty, therefore, the only option left out is to file
refund of the amount. I find that this argument does not have any legal
backup. For getting refund of Cenvat Credit under existing law i.e under the
Cenvat Credit Rules, 2004, one has to avail the Cenvat Credit first under the
said Rule. The provisions under Cenvat Credit Rules do not allow refund of

Cenvat Credit in cash, unless it is availed. Therefore, there is no merit in the

said contention of the appellant.

10. The appellant has further referred to Section 142(6) (a) of CGST Act,
2017; that once the amount is refundable under Section 142 (3) ibid than the
said amount is required to be refunded in cash under Section 142 (6) ibid. In
the instant case, as discussed above, refund under Section 143(3) ibid is not

admissible to the appellant. Further, Section 142(6) (a) referred refund claim
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arising out of proceeding of appeal, review or reference relating to a claim for
CENVAT credit initiated whether before, on or after GST regime. The instant
refund claim is not arising out of any appeal proceeding, review or reference
to a claim for Cenvat Credit.lTherefore, the argument placed by the appellant

in terms of Section ibid has no relevance in the matter.

11. Further, I find that the adjudicating authority. has also coﬁsidered
provisions of Section 11 B (2) of the CEA for rejecting the refund claim in
question. The appellant has contended that Clause (c) of Section 11 B of the
CEA of clearly provides refund of Cenvat Credit of duty paid on excisable
goods used in inputs; that the inputs imported had suffered CVD & SAD and
Cenvat Credit on such duty is eligible to them. I find that Section 11 B(2) of
the CEA only stipulates for claiming refund of Central Excise duty, interest,
rebate of duty of excise, credit of duty paid and not Customs Duty paid on

import of materials. Therefore, the contention of the appellant is not

sustainable.

' 12.  The appellant has relied on Order-in-Appeal No.CCESA-SRT(Appeal)PS-
913/2018-19 dated 29.03.2019 passed by the Commissioner (Appeals),
Surat, wherein, the Commissioner (Appeals) has allowed refund in similar
situation. I distinguish the said OIA, in view of my above findings and also of
decision of the Hon’ble CESTAT, Chennai in the case of.M/s Servo Packaging
Ltd [2020-VIL-72-CESTAT-CH-CE]. The Hon’ble CESTAT, Chennai has decided
an identical issue, denying refund of CVD and SAD paid on unfulfilled export

. obligation against Advance Authorization. The Relevant para of the said

decision is as under:

"10. Thus, the availability of CENVAT paid on inputs despite failure

to meet with the export obligation may not hold good here since,

firstly, it was a conditional import and secondly, such import was to
. be exclusively used as per FTP. Moreover, such imported inputs
. cannot be used anywhere else but for export and hence, claiming
input credit upon failure would defeat the very purpose/mandate of
the Advance Licence. Hence, claim as to the benefit of CENVAT just
as a normal import which is suffering duty is also unavailable for
the very same reasons, also since the rules/procedures/conditions
governing normal import VILGST Passion to Deliver VATinfoline
Multimedia www.vilgst.com Page - 5 - of 5 compared to the one
under Advance Authorization may vary because of the nature of

import.

11. The import which would have normally suffered duty having
escaped due to one which ultimately stood unsatisfied, naturally
loses the privileges and the only way is to tax the import. "The
governing Notification No. 18/2015 (supra), paragraph 2.35 of the
FTP which requires execution of bond, etc., in case of non-
fulfilment of export obligation and paragraph 4.50 of the HBP read
together would mean that the legislature has visualized the case of
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nonfulfiiment of export obligation, which drives an assessee to
paragraph 4.50 of the HBP whereby the payment of duty has been
prescribed in case of bona fide default in export obligation, which
also takes care of voluntary payment of duty with interest as well.
Admittedly, the inputs imported have gone into the manufacture of
goods meant for export, but the export did not take place. At best,
the appellant could have availed the CENVAT Credit, but that would
not ipso facto give them any right to claim refund of such credit in
cash with the onset of G.S.T. because CENVAT is an option
available to an assessee to be exercised and the same cannot be
enforced by the CESTAT at this stage.” '

13. Looking into the facts and circumstances of the instant case and by
following the decision referred to above, I find that the adjudicatiﬁg authority
has correctly rejected the refund claim and I do not find any merit to interfere
the impugned order passed by the adjudicating authority. Therefore, I reject
the appeal filed by the appellant and uphold the impugned order.

13. The appeal stands disposed of in above terms.
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(Akhllesh Kumar)
Commissioner (Appeals)
25/02/2020

Aftested

e /Q/ %%‘\ 7)) :
(Mohanan V

Superintendent (Appeal),
Central Tax,Ahmedabad.

BY R.P.A.D

To,

M/s Aculife Healthcare Pvt Ltd,
Village Sachana, Taluka Viramgam,
Dist. Ahmedabad

Copy to:-

1. The Principal Chief Commissioner, Central GST Zone, Ahmedabad,

2. The Commissioner, Central GST, Ahmedabad North.

3. The Assistant Commissioner, CGST, Division-III, Ahmedabad North.
The Asstt. Commissioner, (Systems), CGST, Hg., Ahmedabad North

./S/ Guard file. :

6. P.A file.



